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This series of presentations is built around the premise that an 
attorney facing ethical issues in the practice of law is somewhat 
akin to a pilot encountering the risks and perils of the air. In the 
course of a given flight, each must use skills of perception, 
evaluation, and avoidance in order to complete the planned 
mission safely and without harm to self or others. Some hazards, 
we know, are easily detected; like towering cumulonimbus 
clouds, they can be seen for miles, and the risks of tangling with 
them are obvious.  Others hazards are more subtle and may lie at 
considerable distance from those which are more apparent. 
Whether obvious or obscured, these hazards may ensnare either 
the inobservant or the overly bold pilot, to the detriment of the 
pilot and passengers. 
 
Most pilots find the study of accidents and incidents helpful in 
shaping and refining their hazard-detection skills.  Gleaning 
lessons from the mistakes and misfortunes of others can be both 
interesting and instructive and lead to a greater chance of safely-
completed missions.   

 
What follows, then, are some case studies which, like aircraft 
accident reports, may help the careful pilot/practitioner stay 
clear of airborne misfortune and safely complete each mission, 
delighting the passengers and satisfying its captain. 
 
Cockpit Bragging Rights: Beware the CVR 
 
 Cleveland Metropolitan Bar Association v. Moody, slip op. 
no. 2018-Ohio-4071 (October 11, 2018) 
 
Pilots flying in air commerce are well aware of the fact that their 



professional lives are being documented by both flight data and 
cockpit voice recorders, in place so that the occurrence of 
accidents and incidents can be thoroughly investigated so as to 
prevent their recurrence. Decades ago, when the CVR was first 
introduced late in the piston-powered airliner era, airline pilots 
and their unions fought against it, believing it an untoward 
intrusion into cockpit privacy and fraught with the possibility of 
misuse and news media sensationalism.  
 
Nonetheless, the flight data and cockpit voice recorders each 
proved extremely valuable in understanding accidents, even 
though the latter were occasionally embarrassing and, more 
occasionally, extremely disheartening to the profession. The 
several examples I have in mind of the extremely disheartening 
flavor were, fortunately, several decades ago when airline flying 
was considerably less disciplined and professional than it is 
today. But occasionally a CVR will make understandable a set 
of FDR data that arose under cockpit circumstances which could 
hardly have been imagined had they not been audibly recorded. 
The most recent example would be the loss of the Air France 
447, an Airbus which pancaked into the ocean despite being 
perfectly capable of controlled flight, while the flight crew 
unwittingly held it in a sustained deep stall following a pitot 
tube ice-over. 
 
Legal airmen have the consolation that under certain well-
defined circumstances, communications they may have amongst 
themselves or especially with their clients are considered 
privileged and protected from disclosure. The privilege does not 
permit a legal airman from advocating illegal activity, or 
suggesting or condoning any kind of fraud upon the court 



through perjury or deceptive evidence or testimony. 
Nonetheless, the legal profession is likewise tainted with 
occasional instances of dishonest lawyers making league with 
criminal clients to the detriment of the system of justice, and that 
system does not deal kindly with such misbehavior. 
 
Our legal airman at issue in this case, Stephen Moody of 
Cleveland, Ohio, clearly put a lot of stock in the attorney-client 
privilege when he chose to fly his client into an area strewn with 
potentially spar-shredding buildups. Admitted to practice in 
2002, in March 2015 he was retained by one Elton Barrios to 
handle an employment discrimination case against his 
passenger’s former employer PNC Bank, Inc and he filed a 
complaint in state court one month later. Defendant PNC was 
represented by Boston attorney Siobhan Sweeney, who got the 
case removed to federal court and in September, 2015, served 
airman Moody with interrogatories, a request for production of 
documents, and a notice to take the plaintiff’s deposition on 
October 20, 2015. When airman Moody did not respond timely 
to her written discovery requests, she suspended the deposition 
and on October 21, acceded to our airman’s request for an 
extension of time to answer the written discovery. Our airman 
failed to meet that deadline as well. 
 
Ms. Sweeney then rescheduled Barrios’s deposition for 
November 6, 2015 and served our airman on October 23rd with 
a notice of deposition and reminded him on November 2 of the 
imminence of the deposition date. She then dutifully traveled 
from Boston to the specified deposition location in Cleveland 
and upon arrival, found only the court reporter present. She tried 
to contact our airman but was unsuccessful; however, shortly 



after this attempt, our airman contacted her and told her for the 
first time that he needed to reschedule the deposition due to a 
conflict. 
 
Understandably frustrated by our airman’s repeated failure to 
comply with proper discovery requests, Ms. Sweeney filed a 
motion to compel, which was granted by a magistrate judge after 
a telephone conference with both counsel a few days later. He 
ordered airman Moody to have his client respond to the PNC 
interrogatories no later than November 20, and that Barrios 
appear for his deposition on December 21, 2015. 
 
Though our airman promptly submitted the interrogatories to his 
client and forwarded the responses to opposing counsel by the 
court-ordered deadline, he took liberties with the requirements 
of the Federal Rules. Instead of being verified by his client’s 
signature, our airman submitted the answers with Barrios’s 
name typed on the signature line under the verification statement 
and typed his own name on the notary signature line. Needless 
to say, there was no notary rating on our airman’s certificate. 
 
Meanwhile, our airman was treating his client little better than 
his opposing counsel. He did not notify Barrios about his 
impending deposition until December 12, just nine days before it 
was scheduled - but a full month after the date had been set. He 
met with his client on December 19, two days before the 
deposition schedule and, apparently being rather proud of them, 
was unusually frank in his discussion of his motives and 
methods with his client. Unbeknownst to our airman, however, 
his passenger had been a bit unsettled by the turbulence he had 
felt earlier back in the passenger cabin and, as a result, was 



secretly carrying his own concealed cockpit voice recorder for 
this conference. By the end of his conference with our airman, 
he knew what to do with it. 
 
The following are CVR excerpts selected by the Supreme Court 
from the record compiled below by the investigating panel and 
the state’s board of review. First, regarding Ms. Sweeney’s 
written discovery requests, he admitted he told his passenger: 
 

In this particular case, what I would do is, because we are 
fighting the bank, right, I would f### with this person at 
this stage. 

 
She sent me an interrogatory, request for production of 
documents; I completely ignored her ass for a few months. 
And I made her file a Motion to Compel, and then I called 
her and said, oh yeah, I’ll get them to you in two weeks. 
And then I completely ignored her ass again. 
 
So we did a telephone conference with the magistrate, and I 
was like, oh, Your Honor, if only I had known, you know. I 
said, you know, I moved my office ***, and I didn’t know 
that she was – she sent those things to the wrong address. 
But I’ll get them out. And I said, you know, this wasn’t 
necessary. So, I wanted to make her seem like an ass. 

 
Concerning the failed depositions and discovery, he also 
admitted giving his passenger the following information about 
how he was handling this airspace: 
 

That’s why I did her like I did her. Because I made that 



b##ch fly into town. And they were calling me and sh##. I 
was like, oh, I’ve been there. And I was in court, too. 
 
So they are trying to get – you know, trying to play games, 
because I played a game with her about not giving them to 
her. So, you know, I told you everything. And obviously, 
you know, you don’t want to discuss that I played a game 
with her, you know. But that’s basically it. 
 
Yeah. She isn’t going to want no part of your ass. And this 
[deposition] might take all day ***. Yeah. Because look, 
she’s an arrogant b##ch, okay? 
 
Yeah. It might be eight hours. Because we gave them a ton 
of documents. Everything that you gave me, you know, is 
part of what she asked for, and it was stuff that helped. 
There’s a lot of sh## out there, all right?  And we didn’t 
send out any discovery. We don’t need it. She might ask 
you, do you know your attorney didn’t send any discovery, 
do you know that you were supposed to be here on, 
whatever the – she had one or two dates. Did your attorney 
tell you that you were supposed to be present for those 
depositions? Yes. 

 
Though admitting to all these statements, our airman contended 
at his hearing that he was merely “puffing” in an effort to give 
his client confidence in his case and in his PIC. He further 
claimed that there were unrecorded statements he made to his 
client after the material above, in which he urged his client to 
answer truthfully; Barrios testified unequivocally that he had 
captured the entire conversation on his pocket CVR, and the 



hearing panel, the reviewing disciplinary board, and the Ohio 
Supreme Court all found no reason to believe our airman’s 
version over that of his passenger. 
 
The CVR aside, our airman testified that all of the failures to 
comply with written discovery requests and deposition notices 
were due to his transition the previous April from a brick-and-
mortar office to a virtual one and that he had been keeping track 
of all communications from courts, clients and lawyers on his 
cell phone alone. In light of his undisputed statements on the 
CVR, however, this explanation was afforded no weight. 
 
Our airman was therefore found to have violated Ohio 
Professional Conduct Rule 1.3, requiring a lawyer to act with 
reasonable diligence in representing a client; 1.4(a)(3), requiring 
a lawyer to keep the client reasonably informed about the status 
of a matter; 3.3 (a)(1), prohibiting a lawyer from knowingly 
making a false statement of fact or law to a tribunal; 3.4(b), 
prohibiting a lawyer from counseling or assisting a witness to 
testify falsely; 3.4(c), prohibiting a lawyer from knowingly 
disobeying an obligation under the rules of a tribunal; 3.4(d), 
prohibiting a lawyer from intentionally failing to make a 
reasonably diligent effort to comply with a legally proper 
discovery request by an opposing party; 4.1(a), prohibiting a 
lawyer from knowingly making a false statement of material fact 
or law to a third person; 8.4(c), prohibiting a lawyer from 
engaging in conduct involving dishonesty, fraud, deceit, etc.; 
and 8.4(d), prohibiting a lawyer from engaging in conduct that is 
prejudicial to the administration of justice. The violation of each 
of these provisions is rather evident from the plain language of 
our airman’s statements on the CVR. 



 
The Supreme Court engaged in a detailed discussion of the 
appropriate sanction based on the details of previous Ohio cases, 
and our airman’s counter-arguments, which we will not rehearse 
here. The Court summarized the essence of our airman’s 
position as being “the panel erred in finding that his previous 
admissions and Barrios’s testimony about their December 19 
meeting were more credible than Moody’s hearing testimony,” 
which testimony plainly contradicted both the CVR and his 
passenger’s testimony. The Court observed, 
 

Regardless of whether Moody’s statements to Barrios were 
true or false, they raise questions about his integrity and his 
ability to conduct himself in a manner that engenders 
respect for the law and the profession. “One of the 
fundamental tenets of the professional responsibility of the 
lawyer is that he should maintain a degree of personal and 
professional integrity that meets the highest standard. The 
integrity of the profession can be maintained only if the 
conduct of the individual attorney is above reproach.” Slip 
op. at 12 (citation omitted). 

 
After its hearing below, the disciplinary board determined that 
since our airman had neglected his client’s affairs, intentionally 
frustrated the discovery process, made misrepresentations to the 
court and to opposing counsel, advised his client to lie, 
disparaged his opposing counsel, forged a defense to the 
resulting disciplinary matter that was simply not credible, and 
evidenced scant if any remorse for any of it, an indefinite 
suspension was necessary to protect the public from future harm. 
Based upon its review, the Supreme Court overruled all of our 



airman’s objections, accepted the board’s finding of fact and of 
misconduct, and by a vote of five to two, affirmed our airman’s 
indefinite suspension. Two justices dissented without opinion, 
stating only that they would have suspended him for two years. 
 
It is fortunate for all legal airmen, if not this particular one, that 
the client chose to document in a very convincing way what he 
correctly anticipated might be a very troubling encounter with 
his legal pilot in command. He testified that our airman’s 
conduct caused him to spend several sleepless nights in distress 
over what his lawyer had done and was doing, allegedly on his 
behalf. Every passenger on the legal airways is entitled to rest 
secure in the assumption that his or her interests will be 
prosecuted with diligence and in conformance with all 
applicable regulations by the folks in the cockpit. Conduct of the 
sort evidenced here in this bootleg CVR will not be missed on 
the flight line. 
 
 
For Auld Lang Syne: Carrying Friendship Too Far 
 
 United States v. Hilborn & Hess, 2:18-cr-00044-JPS (ED 
WI Mar.12, 2018) 
 
Commercial aviators understand that the requirements of the job 
can at times be taxing and, particularly in the early years, may 
seem considerably under-compensated. Such sentiments are 
hardly unique to aviation, of course, and pervade most levels of 
employment in every trade and profession at virtually every time 
in recorded history. Such sentiments along the legal airways 
may be concentrated at the lower altitudes, where the work may 



be especially arduous and detailed, providing none of the thrills 
of a well-executed short-field takeoff or an ILS approach down 
to minimums. But our next legal airmen demonstrate that such 
sentiments can pervade even the higher flight levels, and indeed 
lead to attempted flight at an altitude which simply cannot be 
sustained over the long haul. 
 
Our two legal airmen, Scott Hess and Craig Hilborn, were both 
lawyers, with airman Hess serving as senior corporate tax 
counsel for the multibillion-dollar international corporation 
Johnson Controls, Inc., headquartered in Cork, Ireland for tax 
purposes but with its primary operations in Milwaukee, and 
airman Hilborn working at Hilborn & Hilborn, a Birmingham, 
Michigan firm created when he joined his father in the practice 
of law in 1993, which predominantly handled plaintiff’s 
personal injury and product liability matters. Hess and Hilborn 
had a history; they met while attending law school at Michigan 
State University in the late 1980s, and stayed in touch thereafter. 
Hess went on to obtain a Masters in tax law from the University 
of Florida before commencing his takeoff roll in corporate tax at 
JCI. 
 
Apparently, airman Hess felt somewhat put upon by his 
employer, complaining to his friend Hilborn about long hours 
and inadequate pay. Both legal airmen succeeded in their 
respective positions, however, with each winding up in positions 
of authority with respect to firm or corporate billings and the 
payment or receipt thereof. This, ultimately, would prove most 
unfortunate for both. 
 
In the year 2000, airman Hess, now senior tax counsel for JCI, 



approached his friend Hilborn with a proposal: Hess would 
generate phony invoices from Hilborn & Hilborn for nonexistent 
services supposedly provided to JCI, and then authorize the 
payment of these invoices to his friend’s law firm. Airman 
Hilborn, on the receiving end, would keep one-third of the 
fraudulent payment and return a check for the rest to Hess. 
According to facts alleged in the Hilborn plea agreement with 
the US Attorney’s Office in the Eastern District of Wisconsin, 
the descriptions on the invoices were based on work actually 
performed by Hess or by other outside counsel, and consisted 
primarily of tax consulting, billed hourly, and unclaimed 
property refund collection services, which were billed on a 
commission basis.  
 
Our allegedly-overworked airman Hess saved himself some 
trouble in generating the fraudulent invoices for Hilborn’s firm 
by often copying and pasting the same entries across multiple 
invoices, so that, for example, the same property would be billed 
as “recovered” multiple times. Since he not only generated, but 
reviewed, approved and paid these invoices, the duplications 
hardly mattered.  
 
Until late 2014, JCI made the payments by mailed checks; 
thereafter, electronic transfers were used. Hilborn mailed his 
required two-thirds kickback, which checks he documented as 
“referral fees,” to Hess’s home address. Hess eventually opened 
up bank accounts all over the country in which to stash the 
proceeds. It was a daring scheme both in scope and duration at 
both ends, since the legal airwork invoiced was of a kind the 
Hilborn firm did not perform, and especially since this scheme 
proceeded unmolested for over 15 years. But neither airman 



could argue that it wasn’t lucrative. Airman Hess, for example, 
paid off his mortgage, built a successful stock portfolio, bought 
a Hummer H3 for cash when those were a Thing, and amassed 
an extensive collection of extremely valuable firearms, among 
other acquisitions.  
 
Johnson Controls had total revenues of $30.2 billion in 2017 and 
employed 120,000 people worldwide. Perhaps it is therefore 
understandable that it was over 15 years before someone in 
corporate looked at the books in sufficient detail to notice this 
history of almost $4.5 million in payments funneled through its 
senior tax counsel to a small Michigan PI law firm. An internal 
investigation ensued, following which the FBI came in and 
conducted a federal criminal investigation focusing on interstate 
wire fraud in the late-phase electronic transfers.  
 
When informed of the investigations, both our airmen 
cooperated with the authorities, and in due course each resigned 
or surrendered his license and came to plea agreements with the 
United States Attorney’s Office for the Eastern District of 
Wisconsin. In the course of the investigation, airman Hess made 
voluntary restitution payments to JCI totaling over $2.3 million, 
ponied up before completion of his plea agreement. 
 
In due course both our airmen pled guilty to two counts of title 
18 USC section 1343, whose elements include devising a 
scheme to defraud or to obtain money or property by materially 
false or fraudulent pretenses, or willfully participating in such a 
scheme, and then acting to carry out the fraudulent scheme by 
means of wire communications in interstate commerce. As part 
of his agreement, airman Hilborn agreed to make voluntary 



restitution in the amount of almost $1.5 million, representing his 
whole one-third share of the losses incurred by JCI, prior to 
sentencing and if timely completed, the government agreed that 
it would seek no further restitution.  
 
Following their guilty pleas entered in March and April, 2018, 
airmen Hess and Hilborn were sentenced in June by the 
Honorable J.P. Stadtmueller in Madison. Hess was sentenced to 
32 months in prison, three years’ supervised release and a 
$90,000 fine. Hilborn received 21 months in prison, two years’ 
supervised release and a $60,000 fine. Both were ordered to pay 
full restitution to JCI; Hess’s counsel said he expected his client 
would be able to pay his remaining $600,000 by the end of 
2018. Airman Hess told the court at his sentencing, “I let a lot of 
people down in a lot of different ways; I can’t go back in time 
and go fix things.”  
 
Underscoring Hess’s “lot of different ways” letdown admission, 
prosecutors also revealed at his sentencing hearing that our 
airman had also run a second, similar scheme to benefit his 
girlfriend beginning in 2006, in which an undetermined amount 
of billings for her work performed at JCI were fraudulent. He 
also admitted submitting false travel expense reports for 
personal items such as ammunition, clothing, gift cards and 
travel to a major league baseball All-Star game. JCI, through the 
prosecutors, asked the Court for a “substantial sentence” 
because of the harm caused by airman Hess to the company’s 
culture and its bottom line.  
 
Having suffered structural damage rendering their respective 
aircraft unairworthy and themselves unfit for further flight, both 



airmen reported to prison in July, 2018. 
 
The airmen in this case both succumbed to the ever-alluring 
prospect of headlong flight into the classic area of ethical 
buildups: easy money, to be garnered by illicit means for 
essentially no work. In so doing, they put far more than their 
airman certificates at risk, and are now paying a heavy price for 
it.  
 
Their conduct raises other issues which the rest of us do well to 
ponder. How secure is the billing mechanism around your 
hangar, or that of the clients you serve? Who has access to the 
logbooks, and how often are they examined by someone 
independent of flight operations? Are there opportunities for 
abuse which, over time, may prove too tempting for those in 
financial need, or those afflicted by greed? 
 
As for our airmen, when they complete their prison terms and 
supervised release, each will be about 60 years old, presumably 
broke or close to it, and with no reasonable hope of returning to 
the legal airways as a source of livelihood. We can only hope 
that, chastened by their sad experience, they will return to 
ground-bound life and find ways that will be redemptive for 
them and productive for society.  
 
 
Going Social: When Depressurizing Isn’t the Best Idea 
 
 Molly Tibbets slaying: Suspect’s lawyer removes posts 
calling another client a “terrible criminal.”  
Associated Press, published November 2, 2018 



 
The revolution in personal communications and the advent of 
social media have revolutionized contemporary life in ways that 
have been extensively documented; that is true of both 
commercial aviators and legal airmen and their respective 
trades. It is a subject we have treated in these sessions 
previously, and though the overall proposition that things have 
profoundly changed is sufficiently self-evident that it need not 
be extensively rehearsed here, it is worthwhile to remind 
ourselves through the example of fellow airmen that prudence 
and discretion must be exercised, particularly when choosing to 
use social media in commenting upon a legal airman’s view of 
his or her interactions with a passenger.  
 
Chad Frese has a criminal defense practice with the 
Marshalltown, Iowa firm of Kaplan & Frese, and has told the 
press he has about 25 years’ experience in this field. He recently 
came to national prominence along with his wife, Jennifer Frese, 
an attorney who practices out of a different law firm located in 
the same building in Marshalltown, when the two undertook 
joint representation for Cristhian Rivera, an illegal alien charged 
with stalking, accosting and then murdering Mollie Tibbets, a 
20-year-old college student who was jogging in the countryside 
near her Brooklyn, Iowa home on her summer break. Rivera was 
arrested and charged after he allegedly confessed to the crime 
over a month after it occurred and took authorities to the 
victim’s remains in a cornfield.  
 
On August 21st, the day the body was found, and three days 
before the family of the accused contacted him about 
representing Rivera, airman Chad wrote a public Facebook post 



criticizing the media coverage of the case and the attention paid 
to one Wayne Cheney, a local hog farmer who had been 
questioned and whose fields had been searched before Rivera 
confessed. In his post, airman Chad chided: 
 

We all know who did it, right? It was the hog farmer who 
had been interviewed a number of times, taken a polygraph 
and had his property searched. He had stalking convictions. 
The digital footprint put it all together . . . But wait . . . An 
illegal alien snatched her up and committed this heinous 
act? He admitted to it? He took the cops to the body? How 
can that be? They had the killer in custody. It wasn’t 
Wayne Cheney. We were all wrong. 

 
This post understandably attracted considerable media attention 
itself once airman Chad and his wife were retained as counsel 
for the defendant.1 He told the Des Moines Register, “I was just 
parroting the media narrative. I was just parroting what we were 
being fed at that point in time. Nowhere in that post do I spout 
my opinion as to what this gentleman had done or didn’t do,” he 
told the paper, adding that he had not reached any personal 
conclusion as to Rivera’s guilt or innocence and that he did not 
feel his Facebook post, which according to the paper had been 
Facebook shared 448 times and garnered 684 reactions and 92 
comments in about six days, disqualified him from providing 
Rivera with the “full, fair and vigorous defense” to which he 
was entitled. 
 
After this dust-up, one might think that our airman would 
                                                
1 See, e.g., Mollie Tibbetts case: Suspect Cristian Rivera changes lawyers, Des 
Moines Register, August 27, 2018. 



reconsider the wisdom of online posts about criminal matters, 
especially ones in which he might become, let alone was, 
counsel for a criminal defendant. But, alas, one would be wrong.  
 
According to a November 2, 2018 account by the Associated 
Press,2 it obtained a screenshot of a recent Facebook post by our 
airman Chad recounting a meeting that week with another 
defendant preparing for a trial involving federal gun and drug 
charges. In the post, our airman reported that he was 
“flabbergasted” when the defendant said that airman Chad 
would have a hard time connecting with the blue-collar jurors 
because he hadn’t “had to work for anything in your life.” Chad 
posted that he took offense at this because “anyone who knows 
me” knew of his humble origins. He then called his client an 
“(expletive deleted) idiot and a terrible criminal,” continuing on-
line, “He needed to shut his mouth because he was the dumbest 
person in the conversation by 100 times. You wonder why we 
need jails, huh?”  
 
He further told the newspaper reporter that he recalled telling his 
client, “You are in jail and you are terrible at what you did 
because you got caught and caught bad and you’re missing the 
boat here.” The AP also reported that after initially stating twice 
to its reporter that the defendant was not a current client, he 
conceded that he was, but noted he had not used the client’s 
name. The AP noted that the post had provided enough 
information that the defendant’s name could be determined 
through public court records.3 
                                                
2 See Mollie Tibbetts slaying: Suspect's lawyer removes post calling another client 
a "terrible criminal," Des Moines Register, Nov. 2, 2018. 
3 Id. 



 
The Iowa Rules of Professional Conduct, Rule 32:1.6(a), 
Confidentiality of Information, state: 
 

A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to 
carry out the representation, or the disclosure is permitted 
by paragraph (b) or required by paragraph (c). 

 
There are, of course, carefully crafted exceptions to this general 
rule, and without belaboring the point, none of them seem to 
apply here. Another local attorney allowed himself to be quoted 
in the paper by name, saying “It’s amazing any lawyer would 
put that on social media. I think it violates the sacred trust 
between an attorney and the client.” While our airman’s remarks 
in the earlier Rivera matter, made before he was contacted about 
potential representation by the accused, probably did not fall 
under these restrictions, for someone in his trade they were 
arguably imprudent and, at the very least, embarrassing. But his 
post concerning a current client doubtless will draw some 
unwelcome attention from the authorities. 
 
The availability of social media as a platform can be a valuable 
asset for legal airmen in establishing and maintaining their 
profile in the community. However, as these instances show, its 
intemperate use can be professionally embarrassing and can 
potentially lead to an audience with those responsible for 
regulating and enforcing the rules for flights along the legal 
airways. Prudent airmen will keep this in mind before keying the 
mike – or pressing SEND. 



 
 
Cooking the Books: Does it Pay to Play? 
 
 Disciplinary Counsel v. Wochna, Slip Op. No. 2018-Ohio-
4492 (Nov.8, 2018) 
 
Commercial aviation is replete with requirements for careful 
record-keeping, including the documentation of time. The life of 
an aircraft and its major components is subject to time 
limitations, and an operator’s adherence thereto must be shown 
by written or computerized records to ensure that components 
are maintained or replaced as required. Pilots in air commerce 
must likewise document their time on duty and their flight time 
for purposes of both pay and demonstrating compliance with 
experience minimums and permissible maximums which may 
apply to time at the controls. It is both unsurprising and 
disheartening that commercial operators who come to 
operational or financial grief often evidence poor compliance 
with required record-keeping in the accomplishment of required 
time in service and maintenance schedules. 
 
For legal airmen, the requirements are not as numerous or 
demanding, but timekeeping for billing purposes is as important 
as it is for a commercial airman’s livelihood, since in both 
instances the end result is the bargained-for compensation at an 
agreed-upon hourly or salaried rate. And, should timekeeping 
requirements be lazily or dishonestly applied, the turbulence 
experienced among the buildups can be more than one bargained 
for. 
 



Airman Charles Wochna of Bay Village, Ohio a bucolic, once-
infamous suburb of Cleveland (as site of the Marilyn Shepherd 
murder case), was admitted to the Ohio bar in 1985. About 30 
years later, he was employed as a magistrate in the Cuyahoga 
County Court of Common Pleas, Juvenile Division, and, like 
most enlightened employers, the juvenile court had a flexible-
schedule policy. Our airman duly applied and was approved for 
a daily work schedule from 7 AM to 3 PM, commencing in 
December 2015. While it is not clear from the record what 
system of time recording was in place at that time, beginning on 
June 13, 2016, airman Wochna received biweekly automated 
emails from Kronos, the court’s electronic timekeeping system, 
stating: 
 

Please review and approve your time card; your signature 
indicates that you have verified and approved the accuracy 
of your time card. Please be advised that falsification of 
electronic time records is a work rule violation and may 
result in discipline including removal from employment.  

 
Some months later, the Court received a complaint alleging that 
Wochna had excessive absences from work. Deciding to take a 
broader look at the issue, the court decided to compare the times 
all of its magistrates had reported on their timecards with the 
electronic records created by the swipes of their employee 
identification keycards and the video footage from courthouse 
security cameras for the time period of March 15 to September 
2, 2016.   
 
The audit showed that airman Wochna had falsely entered his 
start or end time into his Kronos timecard on 99 of the 122 



audited workdays and thereby received payment for 51.98 hours 
that he did not work, for $2,155.61 in unearned pay. His 
logbook discrepancies ranged from a few minutes to over four 
hours and averaged out to .53 hours per day.4 On one day where 
he logged in at 7:00 and out at 3:00, his garage keycard showed 
that he had entered the parking garage at 7:15 and left for the 
day at 11:25.  
 
Justice for the judge was relatively swift. After a disciplinary 
hearing conducted in the same month the investigation was 
launched, airman Wachna was found to have violated seven 
workplace rules prohibiting falsification of documents, 
dishonesty and misrepresentation, misuse or theft of county 
property, conduct unbecoming a court employee, job 
abandonment and/or failure to report for duty as scheduled, 
leaving one’s work area without permission and various other 
acts of misfeasance, malfeasance or nonfeasance. He was 
terminated effective October 3, 2016. His offers both before and 
after the hearing to make financial restitution were declined. 
 

                                                
4 The opinion does not indicate what the compliance record of the other juvenile 
magistrates was – or wasn’t. 



 With his employment status determined, attention now turned to 
the status of his airman’s certificate. Following negotiations 
with the disciplinary panel and in accord with the stipulations of 
the parties, the board adopted findings that airman Wochna had 
violated Judicial Conduct Rule 1.2, requiring a judge or 
magistrate to act at all times in a manner that promotes public 
confidence in the independence, integrity, and impartiality of the 
judiciary, and to avoid impropriety in the appearance of 
impropriety; and Judicial Conduct Rule 8.4(c), prohibiting a 
lawyer from engaging in conduct that involves dishonesty, 
fraud, deceit or misrepresentation. The matter then passed to the 
Ohio Supreme Court for the determination of sanction. 
 
The Court noted that relevant factors included the ethical duties 
violated, the aggravating and mitigating factors listed in 
governing bar rules, any other relevant factors, and sanctions 
imposed in similar cases. Both the parties and the board below 
agreed that airman Wochna acted with a dishonest or selfish 
motive and engaged in a pattern of misconduct, in violation of 
governing ethical bar rules. The agreed mitigating factors 
included his absence of prior discipline; a timely, good faith 
effort to make restitution, which was eventually accepted in 
February, 2018; his full and free disclosure to the Board and a 
cooperative attitude toward the disciplinary process; 
presentation of positive character evidence; and the imposition 
of other penalties or sanctions, to wit, being fired from his job as 
a magistrate. 
 
Noting the high standard of conduct expected of the judiciary 
and the erosion of public confidence which occurs when it is not 
maintained, the Court examined one roughly similar case 



involving a Hearing Officer named Kramer at the Cuyahoga 
County Board of Revision which had resulted in a suspension of 
one year, stayed entirely on the condition that he commit no 
further offenses. Unlike our airman, Kramer had failed to fully 
acknowledge the wrongful nature of his conduct; our airman had 
been cooperative and contrite, and therefore the Board 
recommended airman Wochna receive a lesser sanction of a 
suspension of six months, with the entire suspension stayed on 
the condition that he engage in no further misconduct. The 
Supreme Court concurred. 
 
The requirement for careful and truthful record-keeping is 
clearly central to the proper discharge of the duties of both 
commercial and legal airmen, and it is violated at one’s 
professional peril. It appears that our airman has learned that 
lesson, realizing that the eventual cost of the $2,155 extra salary 
he pocketed was far, far greater in the long run. 
 
 
Chaos in the Cockpit: When CRM becomes CRIME 
 
 Florida Bar v. Randall Lawrence Gilbert, No. SC15-2004 
(March 22, 2018) 
 
One of the key ingredients in the astonishing improvement in 
commercial aviation safety was the development and 
dissemination of Cockpit Resource Management, or CRM. 
While initially derided by some in the old guard as “charm 
school,” the CRM principles of open communication, cross-
checking among crewmembers and teamwork proved their 
worth over time and have been embraced in other arenas, 



including hospital operating rooms. While CRM is important, it 
does not ultimately diminish the responsibility and authority of 
the pilot in command to keep a grip on the situation and make 
critical decisions when they are called for. 
 
Legal airmen have discretion in how they handle things in the 
office and in the courthouse, and over the years one will observe 
varying degrees of task-sharing and cooperation. Though no 
one’s life is at stake (with the occasional exception of the 
client’s), good order is best served when there is a clear chain of 
command and subordinates, especially nonprofessionals, are 
properly supervised by credentialed legal airmen. Our next 
matter illustrates how horribly wrong things can go when the 
task of supervision is flagrantly ignored by the captain. 
 
Our airman, Randall Lawrence Gilbert, was a California 
attorney whose main practice area in 2005 was construction 
litigation. In 2006 he began a real estate closing practice which 
grew at an exponential rate when the mortgage foreclosure crisis 
hit in 2008. 
 
In the relative calm of February, 2005, a friend/client of airman 
Gilbert referred one Stephen Sacks to him for possible 
employment. In the course of a what must have been an 
interesting job interview, our airman learned from Sacks that 1) 
he was living in a halfway house; 2) he had recently been 
released from federal prison; 3) his imprisonment was the result 
of a federal conviction of wire fraud; 4) he was a disbarred 
attorney; and, 5) he was a CPA. Had he checked, our airman 
would have learned that Sacks was neither an attorney, disbarred 
or otherwise, nor a CPA. But he did not check - surely, because 



of the brilliant red flags posed by the information divulged in the 
course of the interview, which would certainly preclude 
employment in a law firm, a repository of public trust. 
 
That would be a reasonable, and arguably inescapable 
conclusion to be drawn from the facts presented. But it would be 
wrong. Our airman made no inquiries whatsoever about Sacks 
despite his past criminal history of wire fraud, did not contact 
the New York Board of Accountancy to determine whether or 
not he was in fact a CPA, or contact the New York Bar 
Association to determine the circumstances of his disbarment. 
What he did do is hire Sacks. 
 
As a result of this gobsmacking decision, our airman was visited 
on April 8, 2005 by Sacks’s federal probation officer, Jeffrey 
Feldman, who presented our airman with a form PROB 32 for 
discussion and signature. The PROB 32 required the employer’s 
formal acknowledgment of the risks of hiring Sacks and 
presented our airman with some details concerning his criminal 
background. The form indicated that on December 23, 2002, 
Sacks was convicted of 11 counts of wire fraud and was 
sentenced to 41 months’ imprisonment, to be followed by a total 
of five years’ probation, and was ordered to pay restitution in the 
amount of $7,906,332.14. Officer Feldman also told our airman 
that he felt it was inappropriate for Sacks to be working in a law 
firm given his history of fraud and embezzlement. 
 
Airman Gilbert was apparently unfazed by any of these startling 
revelations. In fact, he permitted him to identify himself on his 
business cards and in his signature block on firm emails with the 
suffix “J.D.”  Less than six months later, Sacks stole one of the 



firms operating account checks and forged our airman’s 
signature thereon for $20,950 to pay for cosmetic-enhancement 
surgery for Sacks’s girlfriend. Upon the discovery of Sacks’s 
theft, Sacks returned the check and airman Gilbert terminated 
his employment - but did not report the incident or termination 
to Officer Feldman. When he learned of the termination, Officer 
Feldman reached out repeatedly to both men in an attempt to 
determine why Sacks was no longer employed at the firm, but 
our airman refused to tell him. The officer was surprised by our 
airman’s refusal to cooperate, especially since he was a member 
of the Florida bar. 
 
On October 11, 2005, Sacks called Officer Feldman to report 
that he and our airman had reconciled and that he was once 
again working for the Gilbert law firm. On October 19th, Officer 
Feldman visited our airman and expressed surprise at the 
rehiring and disappointment at his failure to respond to the 
officer’s attempts at communication. Our airman apologized, 
and stated that he “did not discuss employee matters with 
anyone.” He went on to say that the termination was due to “a 
misunderstanding” and that Sacks would continue working with 
the firm in his previous capacity as – wait for it - a bookkeeper. 
He also did not update Officer Feldman when he delegated more 
and more responsibility to Sacks following his return, eventually 
promoting him to - wait for it, again - Chief Financial Officer of 
his law firm. 
 
At this point in the narrative, it is appropriate to interject that 
had our airman been forthright with Officer Feldman, Sacks 
would have been returned to prison and the rest of this amazing 
story would not have occurred. You and I would be the poorer 



for it. Everyone else, however – Gilbert, his clients, mortgage 
banks, title insurance companies and many others - would have 
remained substantially richer. 
 
Because as the mortgage crisis and market crash of 2008 
occurred, the Gilbert firm’s real estate closing side was growing 
exponentially, and our airman put Sacks in charge of this whole 
burgeoning side of his practice. Sacks headed the firm’s team of 
closers and aggressively established relationships throughout the 
real estate community. Because our airman exercised virtually 
no supervision or review over his first officer, he did not 
discover that Sacks was paying off other employees of the firm 
with thousands of dollars from its trust fund so as to establish a 
clandestine superstructure to divert settlement proceeds to 
himself. Sacks would transfer funds that had been deposited into 
the firm’s trust account to pay off the remaining mortgages after 
the closings of the sales of the firm’s clients’ properties to a 
shell company of his own creation, SQWERTY, and then would 
keep the mortgages on life support by making the monthly 
payments while spending the diverted income. 
 
This scheme worked because our airman had delegated virtually 
all matters regarding the administration of the firm’s trust 
account to Sacks, including preparing the monthly trust account 
reconciliations, acting as the firm’s contact person and 
intermediary with the firm’s title insurance underwriter Old 
Republic and its periodic reviews of the firm’s trust account, and 
interfacing with the firm’s CPA. Our airman oversaw none of 
these interactions, and contented himself with a cursory review 
lasting less than five minutes of figures highlighted by Sacks 
and shown to him from bank account summary sheets. He 



assumed that Sacks’s increasingly-elevated lifestyle was due to 
the support of his girlfriend, who Sacks claimed had 
considerable soft assets. 
 
Had our airman actually reviewed the trust account documents 
with the requisite due care, he would have detected the 
appearance of the first Sacks thefts in the trust account bank 
statement for the period February 27, 2010 to March 31, 2010. 
Because he did not, over the 49-month period from February 
2010 through March 2014, Sacks stole $4,750,708.70 from the 
trust account in 190 separate thefts. Of that amount, over $4.5 
million benefited Sacks and other third parties to whom he gave 
stolen trust account funds. The difference between the two 
figures of approximately $208,000 was all that benefited the law 
firm. 
 
Sacks lost control of the airplane on February 27, 2014, when 
airman Gilbert received a call from an attorney asking why his 
client’s mortgage was paid and kept alive for three months after 
it should have been paid off. While this revelation did cause our 
airman to finally begin investigating, his failure to promptly 
close the trust account for the next 12 days allowed Sacks to 
siphon off another $95,000. 
 
The smoking hole left by the in-flight breakup of the Gilbert law 
firm left financial wreckage strewn across the landscape. Finally 
roused to action, our airman did what he could to clean up the 
crash site, which included meeting with the bank to close the 
firm’s trust account, hiring a forensic accountant to untangle the 
wiring, reporting the thefts to appropriate law enforcement 
agencies, freezing Sacks out of his online access to the firm’s 



inner workings, suing his bank to recover the dregs of money 
which might be left in Sacks’s accounts, letting his house go to 
foreclosure so as to have more to disburse to his injured 
passengers, notifying his malpractice carrier, and self-reporting 
to the Florida Bar. He also declined his paychecks from the firm 
for a considerable period of time and dedicated the net firm 
profits from real estate closings to reimbursing those who had 
suffered losses. Our airman managed pay off about $1.03 
million to individuals suffering losses as a result of these 
actions. 
 
The case came to the Florida Supreme Court for its review 
following investigation and report by the Referee, who found 
violations of at least ten applicable attorney conduct provisions5 
and recommended a sanction of a two-year suspension.  
The Florida bar filed a petition with the Court challenging the 
referee’s recommended sanction and arguing for disbarment. 
Our airman, who had his ticket pulled in September 2017 
pending final resolution of the disciplinary action, filed a cross-
petition challenging both the referee’s findings as to guilt in five 
of the ten cited sections, and arguing that the sanction should 
instead be a suspension of six months to one year.  
 
Perhaps unsurprisingly, the Florida Supreme Court began its 
analysis by summarily blowing off “without further discussion” 
                                                
5 These included Bar Rules 3-4.3, governing misconduct; 4-1.3, re diligence; 4-
5.3(b)&(c), re responsibility for supervision of non-lawyer assistants and ultimate 
responsibility for their conduct; 4-8.4(c), re conduct involving deceit, fraud and 
misrepresentation; 5-1.1(a)&(b) re trust accounts, their sanctity and the application 
of funds and property held therein to a specific purpose; 5-1.2(b)(6), 5-
1.2(c)(1)&(2), and 5-1.2(d), all dealing with requirements for trust accounting 
standards, records, procedures and reporting.    



our airman’s arguments that the referee had erred in finding him 
guilty of five of the ten charged violations. It then noted that 
under the appropriate standard of review, its discretion in 
reviewing the proposed sanction was broader than for factual 
findings made by the referee, since ultimately it was the Court’s 
responsibility to determine sanction. But it would not normally 
second-guess the recommended sanction “as long as it had a 
reasonable basis in existing case law and the [Florida] Standards 
for Imposing Lawyer Sanctions,” Fla. Bar v Ratiner, 46 So. 3rd 
35, 39 (FL 2010).  
 
In making his recommendation, the referee found four 
aggravating factors: a pattern of misconduct, multiple offenses, 
the vulnerability of the victim, and substantial experience in the 
practice of law. He found the most significant to be the duration 
of the misconduct, which spanned over four years during which 
our airman failed to properly supervise someone he knew had a 
significant criminal record for past financial dishonesty.  
 
In mitigation, he noted our airman’s absence of a prior 
disciplinary record; the absence of any dishonest or selfish 
motive; timely good-faith efforts to make restitution and rectify 
consequences of the misconduct; full and free disclosure to the 
disciplinary board and his cooperative attitude toward the 
proceedings; good character and reputation; interim 
rehabilitation; the imposition of other penalties or sanctions; and 
remorse. 
 
The Court cited with approval the caustic language throughout 
the referee’s report condemning the breadth and depth of our 
airman’s self-imposed ignorance of the activities of this 



proverbial fox in the henhouse, who was only there by the 
invitation and sufferance of airman Gilbert himself. The Court 
strongly agreed with the referee’s focus on the complete lack of 
supervision as an especially aggravating factor, which clearly 
caused serious injury to his clients over a four-year period and 
evidenced “extreme neglect.”  
 
It also strongly concurred with the referee’s condemnation of 
our airman’s confounding lack of honesty with the probation 
officer while knowing that he, already the intended victim of 
Sacks’s first attempted theft from his firm, was responsible for 
concealing information from the officer which rightly would 
have put Sacks on the express ramp back to prison. The Court 
particularly noted6 the referee’s observation that: 
 

. . . The argument that Gilbert had no legal obligation to be 
honest with the probation officer might be true for the 
“average citizen.” However, the average citizen has not 
accepted the responsibility of being in a formal fiduciary 
relationship regarding the safeguarding of others’ property. 

 
The Court noted that such a withholding of material information 
causing serious injury to a party was a basis for disbarment 
under 6.11(b) of the Florida Standards for Imposing Lawyer 
Sanctions. 
 
After treating various contentions by our airman that a lesser 
sanction than the two years recommended by the referee was 
warranted, the Court concluded: 
 
                                                
6 Cited at Slip Op. at 14. 



On the balance, although we do not ignore the mitigation 
found by the referee, we conclude that it does not outweigh 
the egregiousness of Gilbert’s conduct. Given all of the 
circumstances, we conclude that the disciplinary sanction 
of disbarment is warranted and appropriately serves the 
three-pronged purpose of attorney discipline: (1) it is fair to 
society; (2) it is fair to the Respondent; and (3) it is severe 
enough to deter other attorneys from similar misconduct. 
(citation omitted) 

 
Slip op. at 17. The Court thereupon made our airman’s 
disbarment effective immediately and imposed almost $33,000 
in costs. It also ordered that any motion for rehearing of the 
matter - which was in fact filed by Gilbert’s own firm on April 
6, 2018 and summarily denied on June 4, 2018 - would not alter 
the effective date of the disbarment.  
 
Our airman paid the heaviest possible price for his puzzling 
disregard for the blatant deficiencies in one of his key 
crewmembers. Though he did indeed extend himself 
commendably to try and restore the massive losses to his 
passengers, such measures could hardly punish the foolhardy 
and devious decisions he made that exposed them to danger 
among the buildups in the first place. Thus he will remain 
chained to the ground and besieged by the residual downbursts 
remaining from the buildups he so blithely encountered. 
 
In sum, then, the same attributes which make for safe piloting – 
careful planning, knowledge of regulatory requirements, 
awareness of one’s environment, and recognition of developing 
hazards – are key to avoiding ethical difficulties in the practice 



of law.  Circumnavigating the buildups is not difficult if these 
are applied to both aviation and litigation.  
 
Have a safe flight, and happy landings. 
 


